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Abstract

In France, goodwill has been treated as a permanent asset since the 1920s. Ding et
al. (2009) and Garcia (2011) showed that this tradition was derived from a constant
jurisprudence against the tax deductibility of goodwill amortization. This research
complements their findings by investigating the legal reasons underlying court
decisions regarding goodwill.

The French concept of goodwill, called fonds de commerce, was developed in the first
half of the 20th century based on the commercial law (1909 Cordelet Act and 1926 act
about commercial property). The original concept of fonds de commerce was much
broader than the modern concept of goodwill in accounting, including tangible assets
such as merchandise, equipment, furniture, and tools; and intangible ones such as
brands, trade names, leasehold rights, clientele, patents, industrial drawings and
designs, trademarks, licenses, and intellectual property rights.

Because the French legal regime for fonds de commerce is unique in two aspects,
goodwill was treated as a permanent asset in tax jurisprudence. First, the intangible
assets included in fonds de commerce are fungible, which means that goodwill subsists
even if some elements change, grow, or shrink. For example, customers may increase,
equipment may be replaced, inventory may be sold ... and the value of goodwill reflects
those changes. Unlike the modern concept of goodwill in accounting, fonds de
commerce includes internally generated goodwill.

Second, fonds de commerce is considered an indivisible entity; therefore goodwill
depreciation is allowed only when all elements have lost part of their value. Because
the 1926 act on commercial property protected leasehold rights, their value raised
dramatically, increasing in turn the value of fonds de commerce. This second aspect

reinforced the tax premise that goodwill does not depreciate.
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